


















































Right Fork/Steer Creek

Little Kanawha

Left Fork/Steer Creek Little Kanawha
White Oak Run Little Kanawha
Steer Run Little Kanawha
Bender Run Little Kanawha

Tanner Creek

Little Kanawha

Butchers Run

Little Kanawha

Sand Fork Little Kanawha
Copen Run Little Kanawha
Hamilton Branch Lower New
Bowyer Creek Lower New

UNT/Finchs Run RM 1.15

Monongahela River

UNT/Bethel Run RM 0.80

Monongahela River

Mahan Run

Monongahela River

Campbell Run

Monongahela River

UNT/Jumping Branch RM 2.48 Upper New
East River Upper New
Miller Creek Big Sandy
Cedar Run Big Sandy
Whites Creek Big Sandy
Gragston Creek Big Sandy
Elijah Creek Big Sandy
Gilkerson Branch Big Sandy
Hurricane Creek Big Sandy
Sugar Branch Big Sandy
Tabor Creek Big Sandy
Redhead Branch Big Sandy
Hiett Run Cacapon
UNT/Bearwallow Creek RM 0.98 Cacapon
UNT/Mill Branch RM 1.99 Cacapon
Upper Cove Run Cacapon
Dawson Run Cacapon
Little Cacapon River Cacapon
Fourpole Creek Lower Ohio
Sevenmile Creek Lower Ohio
Ninemile Creek Lower Ohio
Guyan Creek Lower Ohio
Spurlock Creek Lower Ohio
McCowan Branch Lower Ohio
Rocky Fork Lower Ohio
Mud Run Lower Ohio
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Sixteenmile Creek Lower Ohio
Stonecoal Run Lower Ohio
Crab Creek Lower Ohio
Mud Run Lower Ohio
Middle Fork/Crab Creek Lower Ohio

Twelvepole Creek

Twelvepole Watershed

Krout Creek

Twelvepole Watershed

UNT/Twelvepole Creek RM 5.72

Twelvepole Watershed

Buffalo Creek

Twelvepole Watershed

Camp Creek

Twelvepole Watershed

Right Fork/Camp Creek

Twelvepole Watershed

Beech Fork

Twelvepole Watershed

Rubens Branch

Twelvepole Watershed

Long Branch Twelvepole Watershed
Butler Branch Twelvepole Watershed
Lynn Creek Twelvepole Watershed
Left Fork/Wilson Creek Twelvepole Watershed

Toms Creek

Twelvepole Watershed

West Fork/Twelvepole Creek

Twelvepole Watershed

Big Branch

Twelvepole Watershed

Trace Fork Twelvepole Watershed
Billy Branch Twelvepole Watershed
Wells Branch Twelvepole Watershed
Moses Fork Twelvepole Watershed

Right Fork/Moses Fork

Twelvepole Watershed

Breeden Creek

Twelvepole Watershed

Moses Fork

Twelvepole Watershed

East Fork/Twelvepole Creek

Twelvepole Watershed

Lynn Creek

Twelvepole Watershed

Cove Creek

Twelvepole Watershed

Kiah Creek

Twelvepole Watershed

Parker Branch

Twelvepole Watershed

Copley Trace Branch

Twelvepole Watershed

Jims Branch

Twelvepole Watershed

Maynard Branch

Twelvepole Watershed

Honey Branch

Twelvepole Watershed

[sland Creek Upper Guyandotte
Rockhouse Branch Upper Guyandotte
Whitman Creek Upper Guyandotte
Curry Branch Upper Guyandotte
Mill Creek Upper Guyandotte
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Pine Creek Upper Guyandotte
Right Fork/Pine Creek Upper Guyandotte
Cow Creek Upper Guyandotte
Lower Dempsey Branch Upper Guyandotte
Dingess Run Upper Guyandotte
Rum Creek Upper Guyandotte
Right Hand Fork/Rum Creek Upper Guyandotte
Burgess Branch Upper Guyandotte
Camp Branch Upper Guyandotte
Right Fork/Buffalo Creek Upper Guyandotte
Perry Branch Upper Guyandotte
Robinette Branch Upper Guyandotte
Middle Fork/Buffalo Creek Upper Guyandotte
Paynter Branch Upper Guyandotte
Lefthand Fork/Rockhouse Creek Upper Guyandotte
Right Fork/Sandlick Creek Upper Guyandotte
Spice Creek Upper Guyandotte
Stafford Branch Upper Guyandotte
Browning Fork Upper Guyandotte
Little Huff Creek Upper Guyandotte
Little Cub Creek Upper Guyandotte
Suke Creek Upper Guyandotte
[Long Branch Upper Guyandotte
Chestnut Flats Branch Upper Guyandotte
Cabin Branch Upper Guyandotte
Tom Bailey Branch Upper Guyandotte
Franks Fork Upper Guyandotte
Indian Creek Upper Guyandotte
Rockcastle Creek Upper Guyandotte
Little Pinnacle Creek Upper Guyandotte
Sugar Run Upper Guyandotte
Marsh Fork Upper Guyandotte
Mill Branch Upper Guyandotte
Marsh Fork Upper Guyandotte
Big Branch Upper Guyandotte
Wiley Spring Branch Upper Guyandotte
Mullens Branch Upper Guyandotte
Tommy Creek Upper Guyandotte
Fish Creek Upper Ohio River South
Conner Run Upper Ohio River South
Bark Camp Run Upper Ohio River South




West Virginia Fork/Fish Creek Upper Ohio River South

Church Fork Upper Ohio River South

UNT/Wheeling Creek RM 25.77 Upper Ohio River South

III. EPA Has A Nondiscretionary Duty to Disapprove West Virginia’s
Constructive Submission of No TMDLs for Biological Impairment
Caused by lonic Stress

Alternatively. if WVDEP’s statements in its 2014 submission of TMDLs for the
Monongahela and West Fork watersheds regarding its suspension of the development of
TMDLs for biologically impaired streams were not the actual submission of no TMDL
for such streams, then WVDEP's prolonged refusal to develop such TMDLs constitutes
the constructive submission of no TMDLs for such streams. See. e.g., City of Hammond.
Ind.. 741 F.2d at 997. That constructive submission triggered your duties under 33
U.S.C. § 1313(d)(2) and 40 C.F.R. § 130.7(d)(2) to disapprove of West Virginia's
submission that no TMDLs are required for those streams and to develop TMDLs for
those streams. The streams at issue are those identified in Tables 1 and 2 above. In the
face of a constructive submission of no TMDLs for those streams, the failure of the
Administrator and the Regional Administrator for Region III to perform their duties
under 33 U.S.C. § 1313(d)(2) and 40 C.F.R. § 130.7(d)(2) constitutes an alternative basis
for a citizen suit by the Groups under 33 U.S.C. § 1365(a)(2).

IV.  EPA Arbitrarily and Capriciously Approved Six TMDLs Submitted by
West Virginia

In addition to their claims that EPA has failed to perform the nondiscretionary
duties described above, the Groups intend to intend to bring an action against the
Administrator and the Regional Administrator challenging EPA’s approval of six (6)
TMDLs. contending that the approval of those TMDLs was unlawful because EPA
impermissibly allowed West Virginia to defer the development of TMDLs for streams
that are biologically impaired because of ionic stress. The six (6) TMDLs that will be the
subject of those claims are:

TMDLs for the Upper Ohio River South Watershed:
TMDLs for the Dunkard Creek Watershed:

TMDLs for the Lower Kanawha River Watershed:
TMDLs for the Elk River Watershed:

TMDLs for the Monongahela River Watershed: and
TMDLs for the West Fork Watershed.

e

The Groups intend to bring their claims involving those TMDLs in the same action as
their nondiscretionary duty claims described above. EPA’s actions with regard to West
Virginia’s TMDL program have left hundreds of streams in West Virginia subject to

21




continued pollution and degradation, and the time has come for the agency to ensure that
those streams receive the full protections of the Clean Water Act. The Groups® claims
regarding EPA’s approval of the six TMDLs listed above will be brought under the
Administrative Procedures Act, because EPA’s action with regard to those TMDLs was
arbitrary, capricious, an abuse of discretion, and otherwise not in accordance with law.

V. Conclusion

As described above, the Administrator and Regional Administrator for Region III
have failed to perform duties under the Clean Water Act that are not discretionary by
failing to disapprove of West Virginia’s actual and/or constructive submission of no
TMDLs for biologically impaired streams and to develop TMDLs for those streams as
required by 33 U.S.C. § 1313(d)(2) and 40 C.F.R. § 130.7(d)(2). Additionally, the
Administrator and the Regional Administrator have unlawfully approved TMDLs
submitted by West Virginia that fail to satisfy the statutory and regulatory requirements.
[f you fail to perform the nondiscretionary duties within sixty (60) days of the postmark
of this letter or fail to rectify the unlawful approval of the six TMDLs described above,
the Groups intend to file a citizen’s suit under section 505(a)(2) of the Act to compel you
to perform your mandatory duties and under the Administrative Procedures Act to have
your approval of the six TMDLs set aside. The Groups would, however, be happy to
meet with you or your staff to attempt to resolve these issues within the 60-day notice
period. Please do not hesitate to contact us.

Sincerely,

Derek O. Teaney
Joseph M. Lovett
Appalachian Mountain Advocates
P.O. Box 507

Lewisburg, WV 24901

(304) 793-9007
dteaney@appalmad.org

Counsel for:

Sierra Club
85 Second Street, 2d Floor
San Francisco, CA 94105-3441
Phone: (415) 977-5680

I/
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West Virginia Highland Conservancy
P.O. Box 306

Charleston, WV 25321

(304) 924-5802

Ohio Valley Environmental Coalition
P.O. Box 6753

Huntington, WV 25773

(304) 594-2276

West Virginia Rivers Coalition
3501 MacCorkle Ave. SE # 129
Charleston, WV 25304

(304) 637-7201

cc (via certified mail, return receipt requested):

U.S. Attorney General Eric Holder
U.S. Department of Justice

950 Pennsylvania Ave.. NW
Washington, DC 20530-0001





